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In the judgment of patent infringement, the judge must define the scope of the 
patent firstly, then he can judge whether the patent has been infringed. The definition 
of the scope is difficult for the judge who is not good at technique, because it is a 
problem related to both law and art. So there are many doctrines like the doctrine of 
literal infringement, the doctrine of equivalents, the doctrine of estoppel, the doctrine 
of superfluity establishing, which developed in judicial practice to help the judge to 
make the decision reasonably. Among those doctrines, the doctrine of superfluity 
establishing, which explaining the scope of the patent by ignoring the superfluous 
technical features, expands the scope of patent protection excessively. This way of 
explaining certainly is propitious to protect patent, but it destroys the stability of the 
patent files and the interests of the public. Thus, there are much dispute aroused by the 
application of this principle between supporters and opponents. 
This paper studys the doctrine of superfluity establishing in the ways of both 
theoretical and practice, to brings forward its own viewpionts on the disputes of the 
abolishing of that doctrine, as well as a proposal on the improvement of the patent 
examination rules, and expects that this proposal will be helpful to the judgment of 
patent infringment in juridical practice and the protection of patent. The structure of 
the article is made as follows: 
Chapter one studied on the definition and origin of the doctrine of superfluity 
establishing. 
Chapter two reviewed the application and the problem occurred in the judicial 
practice, and the attempt of it’s standardization in China. 
Chapter three analyzed the causation of superfluity establishing in China and the 
character of superfluity establishing, pointed out it’s disadvantage, then made a point 
of view that the principle of superfluity establishing shall be abandoned in China. At 
last, author makes a suggestion about the modification rule of the granted files in the 
patent examination procedure, in order to resolve the problem of superfluous features 
written in the granted patent files at the origin of the authorization of patent and 
protect patent in a reasonable way. 
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论（doctrine of pith and marrow）。 
（二）“发明精髓”理论的发展 









                                                        
① William Clark v. Patrick Adie, 2 App. Cas. 315(U.K. 1877). 
② 原文:The infringer might not take the whole of the instrument here described, but he might take a certain 
number of parts of the instrument described; he might make an instrument which in many respects would 
resemble the patent instrument, but would not resemble it in all its parts. 
③ 参见原文:an infringer who took eight or nine or ten of those steps might be held by the tribunal judging of the 
patent to have taken in substance the pith and marrow of the invention. 
④ Article 69:(1)The extent of the protection conferred by a European patent or a European patent application 
shall be determined by the terms of the claims. Nevertheless, the description and drawings shall be used to 
interpret the claims. 
⑤ The protocol: “Article 69 should not be interpreted in the sense that the extent of the protection conferred by a 
European patent is to be understood as that defined by the strict, literal meaning of the wording used in the 
claims,the description and drawings being employed only for the purpose of resolving an ambiguity found in 
the claims. Neither should it be interpreted in the sense that the claims serve only as a guideline and that the 
actual protection conferred may extend to what, from aconsideration of the description and drawings by a 
person skilled in theart, the patentee has contemplated. On the contrary, it is to be interpreted as defining a 
position between these extremes which combines a fair protection for the patentee with a reasonable degree of 





































1814 年在 Odiorne v. Winkley⑤一案的判决中首次提出了等同原则的思想。在此
案中，兼任马萨诸塞州巡回法院法官的美国 高法院法官 Joseph Story 提出：“仅
是貌似不同，或微小改进，并不能勾销始初发明人的权利”。⑥这是美国司法实践
中第一个包含“等同原则”思想的判例。⑦ 






⑤ 参见 Odiorne v. Winkley, 18 F.Cas. 581 (U.S. App. 1814). 
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美国 高院建立等同原则的历史，可以追溯到 1818 年美国 高法院对 Evens 





















“整体等同”理论于美国联邦巡回上诉法院（CAFC）在 1983 年 Hughes 
Aircraft Company v. United States⑧一案的判决中首次得以确立。该案也是美国联
                                                        
① 尹新天.专利权的保护[M].北京:知识产权出版社,2005.247. 
② Ross Winans v. Adam, Edward, and Talbot Denmead,56 U.S. 330 (U.S. 1853). 
③ 程永顺,罗李华.专利侵权判定——中美法条与案例比较研究[M].北京:专利文献出版社,1998.263-264. 
④ 原文:The judgment for defendant was reversed because only the form was different, and since patent 
specifications were to be construed liberally, the copy was considered an infringement of the original patent. 
⑤ 同本页注③,第 123 页. 
⑥ Grave Tank＆Mfg.Co. v. Linde Air Products. Co., 339 U.S. 605(U.S.1950). 
⑦ 张乃根.美国专利法判例选析[M].北京:中国政法大学出版社,1995.378-379. 
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